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Discussion about the Legal Issues 
concerning Vessel-sourced Pollution 
across the Taiwan Strait
Kuen-chen FU*   LIU Xianming **
Abstract: How to efficiently regulate through legal approach the pollution in 
the Taiwan Strait caused by ships has become one of the major issues to be jointly 
resolved by the two sides across the Taiwan Strait. This article, in the first place, 
discusses the nature of the ships’ right of passage in the Taiwan Strait under the 
international law and the current legislation framework of the two sides across the 
Taiwan Strait. Then, before analyzing the actual results of present vessel-sourced 
pollution control in the Taiwan Strait, it discusses the jurisdiction space that the 
governments across the Strait have over the vessel-sourced pollution based on 
relevant rules of the United Nations Conventions on the Law of the Sea and the 
International Maritime Organization. On the basis of the above arguments, this 
article regards the cooperation between the governments across the Taiwan Strait 
as an essential method to effectively control vessel-sourced pollution as well 
as a cooperation and legal approach available for reference should there be any 
difficulty in the cooperation across the Strait. 
Key Words: Taiwan Strait; Vessel-sourced pollution; UN Convention on the 
Law of the Sea 
The Taiwan Strait refers to the water area between the Taiwan Island and the 
seacoast of Fujian and Guangdong Provinces. The South tip of the Strait is located 
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at about 22 degrees North latitude with a large opening, and there are about 350 
nautical miles between the southern end of China Taiwan and Huilai County, 
Guangdong Province. The northernmost part of the Strait is located at about 25.5 
degrees North latitude with a small opening, and there are about 135 nautical miles 
between the Danshui River mouth of China Taiwan and Pingtan County, Fujian 
Province.1
I. The Legal Nature of the Water Area of Taiwan Strait 
The nature of the ships’ right of passage in the Taiwan Strait related to the 
issues concerned with the legal control over vessel -sourced pollution must be 
specified. According to international law, the right of passage is determined by the 
legal nature of the water area in the Strait. Therefore, first of all, we will discuss the 
legal nature of Taiwan Strait. 
A. What Is “a Strait Used for International Navigation”? 
According to Part III of the United Nations Conventions on the Law of the 
Sea concerning straits, the right of transit passage is applicable to “straits used for 
international navigation”,2 yet UNCLOS did not make explicit definition as to what 
a “strait used for international navigation” is. The most authoritative definition on 
this concept up to now should be from the adjudication of the International Court 
of Justice. 
In the Corfu Channel Case in 1949, the Albanian government denied that this 
Channel belongs to the class of international highways through which a right of 
passage exists, on the grounds that it is only of secondary importance and not even 
a necessary route between two parts of the high seas, and that it is used almost 
exclusively for local traffic to and from the ports of Corfu and Saranda. Confronted 
with such a contention, the International Court of Justice decided that: “It may be 
asked whether the test is to be found in the volume of traffic passing through the 
Strait or in its greater or lesser importance for international navigation. But in the 
1     Kuen-chen FU, Research on the Legal Status of the Taiwan Strait, in Kuen-chen FU ed., 
Legal Issues in Ocean Administration, Taipei: Wensheng Book Store, 2003, p. 371. (in 
Chinese)
2        Article 37 of UN Convention on the Law of the Sea.
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opinion of the court, the decisive criterion is rather its geographical situation as 
connecting two parts of the high seas and the fact of its being used for international 
navigation. Nor can it be decisive that this Strait is not a necessary route between 
two parts of the high areas, but only an alternative passage between the Aegean and 
the Adriatic Seas. It has nevertheless been a useful route for international maritime 
traffic.”3
Judging from the adjudication of the International Court of Justice, the so-
called “international channel” is a geographical waterway connecting two parts of 
the high seas and may be used functionally for international navigation. It’s not 
important whether the channel belongs to the territorial sea of a coastal State, and 
the volume of traffic passing through the Strait does not matter. In other words, 
what matters is the physical character of the channel and whether the channel 
is actually used for international navigation. It has nothing to do with other 
substitutional navigation channels.4
Some scholars argued that the reason why International Court of Justice didn’t 
take into consideration whether there was a backup passage or whether a strait in 
dispute was a necessary passage and then abandoned the “test of essentiality”, was 
that in the straits in connection with high seas, few straits without other parallel 
passages exist, and it’s unnecessary to involve “test of essentiality” in discussions 
on international straits, since only a few straits meet such requirement.5
The regime regarding international straits established by the International 
Court of Justice in the Corfu Channel Case has been gradually accepted by the 
international community. No material change in such regime was made within 
the Convention on the Territorial Sea and the Contiguous Zone of 1958 and the 
UN Convention on the Law of the Sea of 1982. According to the UN Convention 
3     Corfu Channel Case (Albania v. United Kingdom), Judgment of 1948, I. C. J. Reports, 
1948—49, p. 4, para. 28. Quoted from S. N. Nandan and D. H. Anderson, Strait Used for 
International Navigation: A Commentary on Part III of the United Nations Convention on 
the Law of the Sea 1982, British Year Book of International Law, Vol. 60, 1989, p. 167. 
4     Office for Ocean Affairs and the Law of the Sea (United Nations), Strait Used for 
International Navigation, 1992, p. 2, para. 7; U. N. Sales No. E. 91. V. 14. Quoted from 
Chan Hwang-chi, Legal Status Confirmation of Taiwan Strait and Penghu Waterway – 
the Possibility for Baseline Determination and Its Effect from the View of Strait Rules in 
International Laws, and Discussions on Relevant Provisions of Territorial Sea Law, Legal 
Journal of Taiwan University, Vol. 28, No. 3. (in Chinese)
5     Chan Hwang-chi, Legal Status Confirmation of Taiwan Strait and Penghu Waterway – the 
Possibility for Baseline Determination and Its Effect from the View of Strait Rules in 
International Laws, and Discussions on Relevant Provisions of Territorial sea Law, Legal 
Journal of Taiwan University, Vol. 28, No. 3. (in Chinese)
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on the Law of the Sea of 1982, as the establishment of exclusive economic zone 
rules, partial high seas have been classified as exclusive economic zones, thus 
the geographic definition of a “strait used for international navigation” has been 
confirmed as a “zone between one part of the high seas or an exclusive economic 
zone and another part of high seas or an exclusive economic zone.”6
B. Whether or Not the Taiwan Strait Is a “Strait Used for 
    International Navigation”
In view of the functional standard in the Corfu Channel Case adopted by the 
International Court of Justice, on one hand the Taiwan Strait connects two parts of 
the high seas or an exclusive economic zone, and on the other hand it is definitely 
used for international navigation; thus from a literal perspective, the Taiwan Strait 
meets the requirement of the concept of a “strait used for international navigation”.
Notwithstanding the foregoing, another characteristic of Taiwan Strait should 
be mentioned, namely the breadth of such strait is far wider than 24 nautical miles. 
According to the provision in the existing laws of the sea, the largest breadth 
accepted in order to be considered territorial sea is 12 nautical miles, and on the 
other hand, within the Taiwan Strait, there is definitely a waterway of the high seas 
and exclusive economic zones; and such kind of strait is known as “board strait”, 
while the strait with breadth shorter than 24 nautical miles, in which all parts of 
waterway are territorial sea of coastal States, is named “territorial sea strait”.
Regarding the characteristics of a “board strait”, one shall not focus on the 
literal meaning of the concept of a “strait used for international navigation” but 
the initial purpose for the establishment of this legal concept shall be considered 
instead. The establishment of “straits used for international navigation” and of 
“transit passage” regime which is applicable in such straits are all based upon 
the proposing of the concept of “12 nautical miles territorial water”. In the third 
UN Conference on the Law of the Sea, Mr. Dudgeon, the UK’s representative, 
commented: “International community’s acceptance of the regime of 12 nautical 
miles territorial water means that there will not be any high sea lanes (which 
are the territorial waters of coastal States)in many important straits which were 
previously important channels for international navigation and aviation, for which 
it is necessary to ensure the international community’s freedom of passage in such 
6      Article 37 of the UN Convention on the Law of the Sea.
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straits that are critical to the global transportation network.”7 Based upon such 
consideration, the concept of a “strait used for international navigation” and the 
regime of “transit passage” have been established by the international community. 
Compared to the “Innocent Passage”, which is applicable to territorial sea, the 
navigation nation is entitled to more rights under the regime of “transit passage”; 
for this reason, aircrafts and battleships will be entitled to “transit passage”, and 
submarines will be entitled to navigate under water surface, while the coastal State 
has been restricted in many aspects. Therefore, the establishment of the concepts – 
“straits used for international navigation” and the “transit passage” is the result of 
game playing between coastal States and navigation States; it has not only fulfilled 
coastal States’ requirements on the expansion of their territorial sea, but has also 
ensured navigation States’ highly-valued navigation right in international straits.
Based upon the above analysis, the concept of a “strait used for international 
navigation” was established for the purpose of a “territorial strait”, while the “board 
strait” is treated as a sea lane covering high seas and exclusive economic zones so 
the navigation States would enjoy the navigation freedom in the high seas and the 
exclusive economic zones, hence it’s unnecessary to apply the “transit passage” 
regime.
There are some explicit answers in the UN Convention on the Law of the 
Sea. According to the Article 36 of the Convention, the provisions concerning 
“straits used for international navigation” in Part III of the Convention ,do not 
apply to a strait used for international navigation if there exists through the strait 
a route through the high seas or through an exclusive economic zone of similar 
convenience with respect to navigational and hydrographical characteristics; in 
such routes, the other relevant Parts of the Convention, including the provisions 
regarding the freedoms of navigation and overflight, shall apply in accordance with 
the legal nature of such routes (high seas or exclusive economic zones). 
In summary, the Taiwan Strait is a “strait used for international navigation”, 
but the regime of “transit passage” is not applicable, and the innocent passage, 
the freedoms of navigation and overflight shall apply in accordance with the legal 
nature of different waters, including territorial sea, exclusive economic zones and 
high seas.
7      Mr. Dudgeon (UK), UNICLOS III Official Records, Vol. 2, p. 125 (para. 17). Quoted from 
S. N. Nandan & D. H. Anderson, Strait Used for International Navigation: A Commentary 
on Part III of the United Nations Convention on the Law of the Sea 1982, British Year Book 
of International Law, Vol. 60, 1989, p. 179. 
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C. Legislations of the Two Sides across the Taiwan Strait 
The One-China policy is a generally accepted idea by the international 
community, and both sides across the Taiwan Strait are territories of China, 
which shall be governed by unitary and indivisible sovereign rights of China. 
Notwithstanding the foregoing, there are two governing entities in the two sides 
of the Taiwan Strait. Therefore, analyzing the legislations of the two sides across 
the Taiwan Strait regarding the legal nature of its waters would be helpful for us to 
understand the issue properly.
First, for the baselines used to measure the boundary of territorial sea and 
maritime spaces, there is no inconsistency between the two sides across the Taiwan 
Strait. China Mainland published partial base points and baselines of territorial 
sea in 1996, and China Taiwan also did it in 1999.8 It shall be noticed that, for the 
regions such as Kinmen and Matsu, which are adjacent to the China Mainland and 
under the control of China Taiwan, the latter did not publish relevant baselines. 
This is obvious considering the relationship between the two sides across the 
Taiwan Strait.9 In fact, the implied consideration is that Kinmen and Matsu have 
been included in the baselines of territorial sea published by China Mainland, and it 
is unnecessary to publish different baselines for such islands under the idea of “One 
China” to avoid repeated and inconsistent base points and baselines of China’s 
territorial sea, which may offer foreign ships and aircrafts the opportunity to take 
advantage of some legislations and hinder the enforcement of laws.10 Let alone the 
publicity of baselines is a sovereign behavior to the outside world instead of the 
internal affairs between China Mainland and China Taiwan. The consistency and 
conflict avoidance in publicity of baselines of the territorial sea between the China 
Mainland and China Taiwan laid the foundations to unify the legislations regarding 
the Taiwan Strait. For the purpose of this meaningful arrangement, the first author 
of this article, acted as a counsel of the Taiwan’s “Executive Yuan” and shuttled 
8      For the exact base points and baselines published by two sides across the Taiwan Strait, 
please refer to Kuen-chen FU, Research on the Legal Status of the Taiwan Strait in Kuen-
chen FU ed., Legal Issues in Ocean Administration, Taipei: Wensheng Bookstore, 2003, pp. 
387~395. (in Chinese)
9     Zou Keyuan, Redefining the Legal Status of the Taiwan Strait, International Journal of 
Marine and Coastal Law, Vol. 15, No. 2, 2000, p. 256. 
10     For example, the overfly freedom over the waters identified by one side of the Taiwan Strait 
as the territorial sea, while the other side doesn’t identify it as the territorial sea.
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between the competent authorities to persuade, which has made some positive 
contributions.11 
Second, in view of the legal nature of the Taiwan Strait waters, there is 
no inconsistency between the two sides across the Taiwan Strait, and relevant 
provisions regarding the legal nature of the Taiwan Strait waters in the Territorial 
Sea and Contiguous Zone Law enacted by China Taiwan in 1988 are as follows: 
Article 3 The breadth of territorial sea of “Republic of China” is 12 nautical 
miles, measured from baselines.
Article 13 For non-territorial parts of the Taiwan Strait, which are used 
for international navigation, the government of the “Republic of China” is 
entitled to enact decrees to manage the passage of foreign ships and aircrafts 
for the following issues:
13.1 For the purpose of maintaining the safety of navigation and 
management of maritime transportation; 
13.2 For prevention, reduction and control of the possible environmental 
pollution; 
13.3 For the prohibition of fishing; 
13.4 For prevention of and imposing punishment on loading and 
unloading any merchandise, currency or personnel, which are against decrees 
of customs, finance, immigration or health authorities of the “Republic of 
China”.
The aforementioned decrees regarding the passage through the Taiwan 
Strait are published by the “Executive Yuan”.
From these two articles, it could be concluded that the authority of China 
Taiwan also believes the Taiwan Strait includes the territorial sea and non-
territorial sea (exclusive economic zone), which means different passage regimes 
will be applicable in different waters in accordance with the legal nature of such 
waters. More specifically, in the territorial sea, the innocent passage regime will 
be applicable for foreign ships; in the exclusive economic zone, the freedoms of 
navigation and overfly set forth in the Article 58 of the Convention on the Law 
11   Kuen-chen FU, Chinese People’s Declaration of Ocean Rights- A Discussion on the 
Publicity of Baselines of the Territorial Sea, in Kuen-chen FU ed. Legal Issues in Ocean 
Administration, Taipei: Wensheng Bookstore, 2003, p. 318. (in Chinese)
Discussion about the Legal Issues concerning Vessel-sourced Pollution 
across the Taiwan Strait 499
of the Sea will be applicable to the foreign ships and aircrafts. But the Article 13 
previously caused considerable controversy amongst Taiwan scholars, focusing 
mainly on whether the syntax of “the strait used for international navigation” 
means that the Taiwan Strait is the “strait used for international navigation” under 
the UN Convention on the Law of the Sea, and whether “the decree regarding 
the passage though the Taiwan Strait” means the regime of “transit passage” is 
applicable in the Taiwan Strait12 The authors believe that, just as the foregoing 
mentioned, in accordance with the UN Convention on the Law of the Sea, there is a 
sea lane of exclusive economic zone beyond the territorial sea in the Taiwan Strait. 
The ships’ right of passage shall be identified in accordance with the legal nature 
of such waters, and the regime of the “transit passage” shall not be applicable. The 
Territorial Sea and Contiguous Zone Law of China Taiwan confines the “the decree 
regarding the passage though the Taiwan Strait” to four specific circumstances, 
which is totally different with the contents of the “transit passage” regime of the 
UN Convention on the Law of the Sea, and is consistent with the rights of coastal 
States in the exclusive zone and contiguous zone. Therefore, it could be concluded 
that the Territorial Sea and Contiguous Zone Law of China Taiwan did not (nor 
was able to) establish the regime of “transit passage”. In addition, in consideration 
of Taiwan’s special position in the international community, although it is not a 
contracting State of the UN Convention on the Law of the Sea, it declares that it 
will comply with the new rules in the convention to manage maritime affairs. Such 
new rules are restricted to those rules proved being accepted in the Territorial Sea 
and Contiguous Zone Law dated from1998.13 From the above legislations, we 
notice the Taiwan authority’s respect for the UN Convention on the Law of the 
Sea. As a matter of fact, if China Taiwan deviates from the common practices of 
the international community under the global background of a shared ocean and 
frequent international voyages for the ships, it would be difficult for its legislations 
12    Wang Renjie, A Commentary on the “Law of Exclusive Economic Zone Sea Waters and 
Continental Shelf of ROC” and the “Territorial Sea and Contiguous Zone Law of ROC”, 
Ordinance Journal, Vol. 49, No. 3 (in Chinese). Quoted from Zhou Yi, A Commentary 
on the Legal Position of the Taiwan Strait in View of International Law, Jurisprudence 
Collection of Chung Cheng University, No. 8, (in Chinese); Chan Hwang-chi, Legal 
Status Confirmation of Taiwan Strait and Penghu Waterway – the Possibility for Baseline 
Determination and Its Effect from the View of Strait Rules in International Laws, and 
Discussions on Relevant Provisions of Territorial Sea, Jurisprudence Collection of Taiwan 
University, Vol. 28, No. 3. (in Chinese).
13     Zou Keyuan, Redefining the Legal Status of the Taiwan Strait, International Journal of 
Marine and Coastal Law, Vol. 15, No. 2, 2000, p. 247. 
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to be implemented.　
As for China Mainland, there are no provisions regarding the legal nature 
of the waters of Taiwan Strait in the Territorial Sea and Contiguous Zone Law 
promulgated in 1992 and the Exclusive Economic Zone and Continental Shelf Law 
promulgated in 1998. In accordance with the Article 3 of the Territorial Sea and 
Contiguous Zone Law, the breadth of the territorial sea of China Mainland is 12 
nautical miles from the baseline of territorial sea. Therefore, the sea area beyond 
12 nautical miles from the baseline of territorial sea corresponds to the exclusive 
economic zone, and 200 nautical miles of exclusive economic zone is set forth in 
both the Exclusive Economic Zone and Continental Shelf Law of the PRC and 
Exclusive Economic Sea Areas and Continental Shelf Law of China Taiwan.14 As 
a result, for the issue of legal status of the Taiwan Strait, the China Mainland and 
China Taiwan have achieved a consistency under the framework established by the 
UN Convention on the Law of the Sea.
While the largest breadth of the Taiwan Strait holds no more than 350 nautical 
miles, the waters within 12 nautical miles from both sides of the Strait correspond 
to the territorial sea of China, and the waters beyond such 12 nautical miles to 
the exclusive economic zone of China. Foreign ships within the territorial zone 
of China will be entitled to the innocent passage right; while in the exclusive 
economic zone of China, foreign ships and aircrafts will be entitled to freedoms 
of navigation and overfly set forth in the Article 58 of the Convention on the Law 
of the Sea. The consistency of both sides across the Taiwan Strait is decisive for 
the establishment of the navigation regime for the passage of foreign ships in the 
Taiwan Strait.
II. China’s Jurisdiction within the Taiwan Strait
A. Provisions in the UN Convention on the Law of the Sea
The Taiwan Strait is within the jurisdiction of sovereignty of One China. In 
accordance with the UN Convention on the Law of the Sea, based upon different 
legal status of different waters, coastal States are entitled to different jurisdictions.
Foreign ships within the territorial sea will be entitled to the right of innocent 
14     Article 2 of the Exclusive Economic Zone and Continental Shelf Law of PRC, and Article 2 
of “Exclusive Economic Sea Areas and Continental Shelf Law of ROC”.
Discussion about the Legal Issues concerning Vessel-sourced Pollution 
across the Taiwan Strait 501
passage.15 In accordance with the Article 21 of the UN Convention on the Law 
of the Sea, the coastal State may adopt laws and regulations, in conformity with 
the provisions of this Convention and other rules of international law, relating to 
innocent passage through the territorial sea for the purpose of “preservation of 
the environment of the coastal State and the prevention, reduction and control of 
pollution thereof”, but “such laws and regulations shall not apply to the design, 
construction, manning or equipment of foreign ships unless they are giving effect 
to generally accepted international rules or standards.”
On the other hand, foreign ships within the exclusive economic zone will 
be entitled the navigation freedom similar to that of the high seas with the 
consideration of the requirements of the coastal State for ocean environmental 
protection.16 In accordance with Article 211(5) of the UN Convention on the Law 
of the Sea, coastal States may “in respect of their exclusive economic zones adopt 
laws and regulations for the prevention, reduction and control of pollution from 
vessels conforming to and giving effect to generally accepted international rules or 
standards established through the competent international organization or general 
diplomatic conference.”
In accordance with the Article 21 and the Article 211(5) of the Convention, 
for different jurisdictions within the territorial sea and the exclusive economic zone 
of the coastal State, there might exist some differences. Within the territorial sea, 
the coastal State is entitled to sovereign rights, and may adopt laws and regulations 
with respect to vessel-sourced pollution , however “such laws and regulations 
shall not apply to the design, construction, manning or equipment of foreign ships 
unless they are giving effect to generally accepted international rules or standards”; 
On the other hand within the exclusive economic zone, the coastal State will only 
be entitled to the sovereign rights on the natural resources, therefore all domestic 
legislations promulgated by the coastal State shall be subject to “generally accepted 
international rules or standards”. As a result, within the exclusive economic zone, 
the coastal State’s jurisdiction is far less than the one within the territorial sea. The 
coastal State may promulgate the pollution discharge standards in the territorial sea 
at its sole discretion, but the adoption of the pollution discharge standards in the 
exclusive economic zone is within the authority of the international community.
15     Refer to the attached schedule of this article for details of “Innocent Passage”.
16     Article 58 of the UN Convention on the Law of the Sea.
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B. Generally Accepted International Rules or Standards (GAIRS)
In view of the provisions regarding the territorial sea and the exclusive 
economic zone of the UN Convention on the Law of the Sea, the coastal State’s 
jurisdiction over these two sea waters is limited by the “Generally Accepted 
International Rules or Standards”.
“Generally Accepted International Rules or Standards” is a newly established 
legal concept in the UN Convention on the Law of the Sea. Its connotations focus 
on technical regulations and ordinances. The purpose of the establishment of this 
legal concept is “to enable the States that haven’t adopted the technical conventions 
but have acceded to the Convention on the Law of the Sea to inscribe the widely-
respected technical rules into their domestic legislations. Nevertheless, these 
generally accepted international rules or standards are not ‘customary international 
law’. Without this measure, for the States that haven’t adopted technical 
conventions, there would not be any applicable obligation.”17
The reason for the existence of such provision in the UN Convention on the 
Law of the Sea is that domestic legislations promulgated by coastal States may 
apply to all foreign vessels within its jurisdiction; if there are no international laws 
to limit the pollution prevention standards promulgated by different coastal States, 
there would be absolutely a variety of pollution prevention standards in different 
sea waters of different States, which may cause the previously smooth international 
routes to become “rough and rugged”. If the pollution prevention standards involve 
“design, construction, manning or equipment of foreign ships”, it may prevent 
foreign ships from navigating in some specific sea waters as a result of failure 
to meet such requirements and the navigation right of the States granted by the 
Convention on the Law of the Sea will be deprived. Hence, since the international 
transportation may be impacted by the legislations promulgated by each coastal 
State regarding the jurisdiction imposed on foreign ships within their territorial 
sea or exclusive economic zone, the UN Convention on the Law of the Sea set 
limitations on their jurisdiction.
The establishment of the regime “Generally Accepted International Rules or 
Standards” makes the non-contracting States bonded by the Convention. It seems 
17   Kuen-chen FU, In View of the Convention on the Law of the Sea to Understand the 
Regulation and Law Enforcement Jurisdiction of Costal States on Pollution Prevention, in A 
Monographic Study on the Law of the Sea, Xiamen: Xiamen University Press, 2004, p. 65. 
(in Chinese)
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that “the pacta tertiis principle” has been breached, which is against the Vienna 
Convention on the Law of Treaties dated from 1969. Nevertheless, contracting 
States joined in the UN Convention on the Law of the Sea of 1982, accepting all 
regimes established by such Convention upon their legislation procedure. Since the 
acceptance of UN Convention on the Law of the Sea is the result of the contracting 
States’ free wills, then the acceptance of “Generally Accepted International Rules 
or Standards” does not breach the contracting States’ free wills.18
What does “Generally Accepted International Rules or Standards” mean? The 
Committee on Coastal State Jurisdiction Relating to Marine Pollution, established 
by International Law Association in 1993, emphasized within its final report in the 
year 2000 that:
It is difficult to understand the exact acceptance level that needs to be 
achieved in order to be treated as “Generally Accepted”. It is possible that 
the legislator intended to make it vague to keep the delicate balance. What 
we should consider as the key point is the acceptance level on some specific 
rules or standards established by the international community instead of 
the acceptance level of the legal document including such specific rules or 
standards. If such international document is generally accepted by all States, 
it is obvious that the rules or standards in such document are more likely to 
be “generally accepted”. MARPOL 73/78 is a clear example of such kind of 
document.19
The confirmation by the International Law Association on the International 
Convention for the Prevention of Pollution from Ships of 1973，as modified 
by the Protocol of 1978 relating thereto，in abbreviation “MARPOL 73/78”, is 
based upon solid evidence instead of theoretical analysis. Currently there are 131 
contracting States of MARPOL 73/78, covering 97.09% of the total tons of global 
18   Kuen-chen FU, In View of the Convention on the Law of the Sea to Understand the 
Regulation and Law Enforcement Jurisdiction of Costal States on Pollution Prevention, in A 
Monographic Study on the Law of the Sea, Xiemen: Xiamen University Press, 2004, p. 71. 
(in Chinese)
19   Kuen-chen FU, In View of the Convention on the Law of the Sea to Understand the 
Regulation and Law Enforcement Jurisdiction of Costal States on Pollution Prevention, in A 
Monographic Study on the Law of the Sea, Xiemen: Xiamen University Press, 2004, p. 65. 
(in Chinese)
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commercial vessels,20 and such general acceptance is decisive to confirm its status 
as a “Generally Accepted International Rule or Standard”.
III. China’s Actual Jurisdiction Effects in the Taiwan 
       Strait (Taking Banishing Single-hull Tankers 
       as an Example)
A. Decrees of Banishing Single-Hull Tankers-New 
    Development of GAIRS
After the oil spill accident of Prestige in 2002, the governments of France and 
Spain announced on December 2002, that they would take unilateral measures in 
accordance with the UN Convention on the Law of the Sea to request all single-
hull tankers21 which loaded heavy oil to navigate beyond their exclusive economic 
zones. Furthermore, the European Union decided to banish all single-hull tankers 
out of EU sea waters. Under such pressure, the International Maritime Organization 
(IMO) shifted the elimination of single-hull tankers to an earlier date again in 
the Amendment within the Protocol I of MARPOL, passed in the IMO Marine 
Environment Protection Committee on December 4, 2003.22 Such Amendment was 
effective on April 5, 2005, and in accordance with it, as from April 5, 2005, any 
tanker (single-hull tanker) built before MARPOL 73/78 shall not be operated in 
business. As China is a contracting State of MARPOL, the Transportation Ministry 
has announced that such Amendment is binding on China, thus China will comply 
with it. 
Elimination of single-hull tankers is actually an improvement of the “Generally 
Accepted International Rules or Standards”, namely it is the expansion of coastal 
20     At http://www.imo.org/Conventions/mainframe.asp?topic_id=247, 4 January 2005.
21     Single-hull tankers are tankers with only one hull protection. The accident rate of single-hull 
tankers is five times higher than that of double-hulls tankers due to defaults of design and 
quality, and oil spill is very likely to happen after an accident. China Marine Transportation, 
at http://www.cnshipping.com/youlun/newdetail.asp?id=477, 4 July 2005. 
22    At http://www.imo.org/Conventions/contents.asp? doe-id =678&topic_id=258#2003, 4 
December 2005. 
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States’ jurisdiction.23 If coastal States promulgate legislations restricting the 
passage of single-hull tankers in their territorial seas and exclusive economic 
zones in accordance with this Amendment, although such legislations involve 
“design, construction, manning or equipment of foreign ships”, they are based upon 
MARPOL 73/78, so they are not only applicable under the framework of MARPOL 
73/78, but also under the UN Convention on the Law of the Sea.
B. Applicability of International Conventions in China
Provided that it is necessary to discuss the actual law enforcement effect of the 
decree of elimination of single-hull tankers in the Taiwan Strait, the applicability 
of international conventions in China shall be discussed as a priority. Even though 
the principle of “One China” is generally accepted by the international community, 
China Taiwan is not a member of the UN, nor it has joined most of the international 
conventions of the world, thus the applicability of international conventions is 
mainly relevant to China Mainland. For the purpose of the applicability in China 
regarding the international rule of elimination of single-hull tankers, special 
attention should be paid to the following aspects:
1. Impacts Imposed by Conflict of Laws on the Applicability 
of International Conventions
There are no provisions regarding the enforcement of international 
conventions in the Regulations on Prevention of Sea Waters Pollution Caused 
by Vessels promulgated by China’s State Council dated from 1983, while Article 
97 of the Marine Environment Protection Law amended in 1999 prescribes that 
“if there is any otherwise provision regarding marine environment protection in 
any international convention contracted or joined by the PRC, such international 
convention shall be applicable, with the exception of the provisions on which 
the PRC has announced reservations.” There is a precondition for applying an 
international convention prior to the domestic law when there is a conflict between 
such international convention and the domestic law. However, the amendment 
of elimination of single-hull tankers of MARPOL 73/78 dated from 2003 is not 
23    There are 6 appendixes in MARPOL 73/78, regulating different vessel-sourced pollutions. 
The appendix 1 which focuses on oil pollution and the appendix 2 which focuses on toxic 
and harmful material are within general obligations which must be accepted, and other 
appendixes are optional to join in. The IMO amendment for elimination of single-hull 
tankers is within Appendix 1, which constitutes a requisite part of MARPOL 73/78.
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in conflict with any legislation of China. As prescribed in Article 64 of Marine 
Environment Protection Law: “any vessel shall be equipped with pollution 
prevention facilities and tools. The structure and facilities of any vessel loaded 
with contaminative or harmful goods shall be able to prevent or reduce the 
contamination caused by its loaded goods to marine environment.” Hence, the 
amendment of MARPOL 73/78 dated from 2003 actually refined and clarified the 
requirements of Article 64 of Marine Environment Protection Law. As prescribed 
in the Article 97 of the Marine Environment Protection Law, such refinement and 
clarification cannot be applied under the framework of China’s existing legislations, 
and they will only be applied by promulgation of domestic legislations.
2. Impacts Imposed by the Nature of Legislations on Applicability of 
International Conventions  
The nature of the Marine Environment Protection Law is an administration 
law, which is totally different to civil and commercial laws regarding the 
applicability mode. We can clearly know it by comparing MARPOL 73/78 with 
the UN Convention on Contracts for International Sale of Goods already joined 
by China. As prescribed in Article 142(2) of China’s General Principles of Civil 
Law: “If any international convention concluded or acceded to by the People’s 
Republic of China contains provisions differing from those in the civil laws of the 
People’s Republic of China, the provisions of the international convention shall 
prevail, with the exception of the provisions on which the People’s Republic of 
China has announced reservations” Hence, when hearing a civil or commercial 
case involving foreign affairs, a Chinese court may apply the UN Convention on 
Contracts for International Sale of Goods directly without promulgating a valid 
domestic law for the purpose of the UN Convention on Contracts for International 
Sale of Goods. The enforcement of an administrative law mainly depends on 
relevant administration authority exercising its function instead of the judgment of 
any court. Only in the event that the administrative counterpart refuses to accept the 
administrative management and brings an administrative lawsuit, the administrative 
law can be applied by a court. Therefore, as a technical regulation for prevention of 
vessel-sourced pollution, it is definitely the administrative authority who executes 
MARPOL 73/78 in a specific State in the first place. Nevertheless, the reason why 
an administrative authority cannot apply MARPOL 73/78 in accordance with the 
Marine Environment Protection Law is that an administrative authority can exercise 
its power in accordance with the principle of legal administration only under an 
explicit legislation. Although international convention can be applied according 
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to the Marine Environment Protection Law, the exact administrative authority and 
procedures for the implementation of such convention remains unclear, which is 
an especially prominent problem under the background of ambiguous division of 
maritime law enforcement functions among relevant authorities of China.24
3. Brief Summary
We can conclude that the international rule of the elimination of single-hull 
tankers cannot be applied domestically in China, but shall be achieved by express 
provisions in domestic legislations.
C. China’s Current Legislations 
On April 5, 2005, the Ministry of Transportation of China announced 
that MARPOL 73/78 was binding on China, thus China will comply with it.25 
Nevertheless, the announcement of the Ministry of Transportation only declares the 
binding force in the State level without any relevant domestic legislations or any 
promulgation of domestic administrative decree. The Ministry of Transportation 
forwarded this announcement particularly to the big-four State-owned shipping 
enterprises including COSCO, CSCL, CNFTTC and NJTC, and also to China 
Classification Society (CCS) and China Shipowners’ Association (CSA), which 
means that China has demanded the domestic shipping enterprises to implement 
the amendment of MARPOL 73/78 of 2003, while there are no requirements in 
domestic legislation on foreign vessels in the sea waters within the jurisdiction of 
China. Namely, China has fulfilled the obligations of flag State under the Pollution 
Prevention Convention without exercising the right of coastal State under such 
Convention. Under that circumstance, in the event that an old single-hull tanker 
operated by a foreign company navigates the sea waters within the jurisdiction of 
China, there is no legislation to apply in order to prevent such navigation, and the 
24   Currently authorities with marine laws enforcement power in China are the Ministry of 
Transportation (the Maritime Bureau), the Ministry of Agriculture (the Department of 
Fisheries), the Ministry of Land and Resources (the National Bureau of Oceanography), 
environmental protection authority (the Ministry of Environmental Protection) and PLA, 
etc. Division of function between these authorities is not very clear.
25    The Ministry of Transportation of PRC, The Announcement regarding the Effectiveness of 
Amendment of Appendix I of “73/78 Pollution Prevention Convention and the Amendment 
of Status Evaluation Plan, Announcement of the Ministry of Transportation, No. 4, 2005, 
at http://www.moc.gov.cn/zhengwu/zhengwu/t20050405_12688.htm, 20 April 2005. (in 
Chinese)
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international conventions with similar nature cannot be directly applied in China. 
Therefore, China cannot prevent foreign single-hull tankers’ navigation in the sea 
waters within the jurisdiction of China.
According to the data of the Ministry of Transportation, the transportation 
capability of Chinese vessels engaging in international transportation does not 
meet the requirements of transportation of imported oil, and the implementation 
of China’s strategic oil reserve plan will encourage more foreign vessels to 
participate in this market.26 In addition, 90% of the imported oil of China in the 
marine oil transportation is conducted by the vessels leased or entrusted abroad.27 
Under the circumstance that the transportation of Chinese oil depends on foreign 
vessels, China’s efforts to regulate domestic single-hull tankers will be invalid 
because foreign single-hull tankers still navigate freely in the sea waters within the 
jurisdiction of China.　　
As is prescribed by Article 4(2) of MARPOL 73/78, “any breach of this 
Convention occurs within the jurisdiction of a contracting State shall be prohibited 
and punished according to the legislation of such contracting State”, which 
represents an obligation imposed by MARPOL 73/78 on a contracting State. If 
the contracting State lacks of legislation, prohibition and punishment will not be 
achieved. Under such obligation, a contracting State shall not only regulate its own 
ships in accordance with the identity as flag State, but also enforce the convention 
with the identity as coastal State, which is the only way to eliminate single-hull 
tankers and other low-level vessels effectively within the global scope and protect 
the marine safety and environment.
On the other hand, China Taiwan did not join in the framework set by UN 
Convention on the Law of the Sea and MARPOL 73/78 directly. Therefore, in 
view of the authority of China Taiwan, it has no obligation to eliminate single-
hull tankers. However, it is necessary for China Taiwan to protect its marine and 
coastal environment. In theory, Taiwan is part of China, therefore any convention 
entered into by China Mainland will automatically be applicable for China Taiwan; 
however, such theory’s actual effect is not remarkable because of the Taiwan Strait 
Confrontations. Nevertheless, regardless whether Taiwan authority is a member of 
26   Liu Gongchen, To Establish the Damage Compensation Regime Which Meets China’s 
National Conditions, in the Collection of Theses of 2005 Shanghai International Marine 
Forum, p. 2. (in Chinese)
27     Xiang Chun, China Oil, Global Layout, Southern Weekend, 25 November 2004, p. A6. (in 
Chinese)
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UN Convention on the Law of the Sea or MARPOL 73/78 or not, if any generally 
accepted rule is adopted in the governing of Taiwan Strait, it will be accepted by 
the international community.
IV. Cooperation between the Two Sides across the 
       Taiwan Strait on the Issue of Vessel-sourced Pollution
According to Zou Keyuan, a researcher from the National University of 
Singapore, special attention should be paid to two key points in the research 
regarding the Taiwan Strait, one is the law of the sea, and the other is the 
relationship between the two sides. Any valuable research shall reflect these 
two key points.28 As a matter of fact, whether the cooperation on the legislations 
regarding vessel-sourced pollution will be a success or a failure depends on 
the relationship between the two sides across the Taiwan Strait. Nevertheless, 
compared with other issues, vessel-sourced pollution has its own characteristic, 
which is that the control measures adopted by the two sides across the Taiwan Strait 
on vessel-sourced pollution not only focus on the pollution caused by the vessels 
owned by those two sides, but also on the pollution caused by foreign vessels. Such 
characteristic is attributed to the Taiwan Strait’s nature as an important sea lane. 
The cooperation between the two sides across the Taiwan Strait exists in fact in 
order to exercise the coastal States’ rights imposed by the Convention on the Law 
of the Sea, targeting foreign States to protect the marine environment of the Taiwan 
Strait by joining their hands together.
The cooperation between the two sides across the Taiwan Strait on vessel-
sourced pollution can only be achieved by respecting the current status and 
respecting each other.29 From this perspective, it is necessary for both sides to 
treat the other as a competent governing authority on the issue of vessel-sourced 
pollution, and both parties shall be entitled to exclusive jurisdiction within the 
area actually controlled by each side. Nevertheless, the exact contents of such 
jurisdiction may be negotiated to reach mutual consent. Beyond the territorial 
waters and internal waters of both sides, and within the sea lanes in the exclusive 
28    Zou Keyuan, Redefining the Legal Status of the Taiwan Strait, International Journal of 
Marine and Coastal Law, Vol. 15, No. 2, 2000, p. 250. 
29     Kuen-chen FU, Jurisdiction over Marine Environmental Violations in the Taiwan Strait Ar-
ea; A Perspective from Each Side of The Strait, in Kuen-chen FU ed., Legal Issues in Ocean 
Administration, Taipei: Wensheng Book Store, 2003, p.73.
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economic zone, joint jurisdiction can be undertaken. Thus, this arrangement meets 
the consistent policies of “One Country, Two Systems” and “Taiwan is entitled 
to high-degree autonomy” , as well as it helps to prevent the dispute between 
unification and independence in China Taiwan, which will be helpful to reach some 
active and positive accomplishments for the environment protection in Taiwan 
Strait .
In order to reach the cooperation between the two sides across the Taiwan 
Strait on the issue of vessel-sourced pollution, the waters on which each side’s 
jurisdiction is applicable shall be defined. According to the baselines of territorial 
sea published by both sides, they are both entitled to complete and exclusive 
jurisdiction over the internal waters and within12 nautical miles of the territorial 
seas. Beyond the territorial seas, within 24 nautical miles of the contiguous zones, 
both parties are entitled to partial exclusive jurisdiction in accordance with the 
legislations of both parties. It should be noticed that most of the waters surrounding 
Kinmen, Matsu and the nearby islands are within the straight baselines delimited 
by China Mainland, which are the internal waters of China Mainland. Therefore, 
in both parties’ future negotiations on delimiting the waters for control over sea 
lanes, it is likely that the issue would only focus on an essential extent for the 
transportation and security of entry & exit of Kinmen and Matsu.30
Beyond territorial seas of both parties, there is a sea lane within the exclusive 
economic zone, which is an important sea lane for marine navigation, and foreign 
vessels are entitled to freedom of navigation set forth in the Article 58 of the UN 
Convention on the Law of the Sea. Therefore, compared to the innocent passage in 
the territorial seas of both sides, foreign vessels are more willing to navigate in such 
sea lane. But how do both sides exercise their jurisdiction over so many passing-
by vessels in each day within such broad waters? In view of the implied common 
practice in more than forty years, it seems that only two principles are applicable 
to such jurisdiction: a. the authority which has received the application to exercise 
jurisdiction is entitled to such jurisdiction; b. Jurisdiction shall be delimited largely 
through the appropriate median line. Nevertheless, neither of the above principles 
30    Kuen-chen FU, Research on the Legal Status of the Taiwan Strait in Kuen-chen FU ed., 
Legal Issues in Ocean Administration, Taipei: Taiwan Wensheng Book Store, 2003, pp. 
387~395. (in Chinese)
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can settle the issue completely.31
Regarding the jurisdiction over the sea lane within the exclusive economic 
zone, the fundamental solution should be that both parties shall delimit the sea 
waters through negotiations in order to exercise their jurisdiction, for which the 
only reference legislation is found on the Article 74 of the UN Convention on the 
Law of the Sea, that is, to delimit the boundary of the exclusive economic zone 
of each side to exercise their jurisdiction within “One China” according to the 
measures used by the States with opposite coasts or contiguous coasts in delimiting 
their exclusive economic zone. But if such provision is applicable, it may offer 
an excuse for China Taiwan Independence Force for the separation of our country 
by promoting “One China, one Taiwan”, which may cause huge political risks. 
Therefore such provision is not suitable to be adopted under the background of 
current status of both sides across the Taiwan Strait.
 What can be done under the current circumstances would be to establish joint 
jurisdiction over specific waters based upon previous implied common practices, 
which might be similar to the establishment of the Sino-Vietnam joint fishing zone, 
and in which the law enforcement is conducted jointly by both parties. However, 
in order to achieve the joint law enforcement, it is important that both parties 
cooperate first with the establishment of such law by enhancing the communication 
between the two sides, sharing data of scientific observations and measurements on 
the Taiwan Strait, formulating an emergency response cooperation plan, and jointly 
assessing the loss after accidents.
 In order to achieve such joint law enforcement, a unified law enforcement 
foundation shall be paved namely by enacting uniform legislations. In a country of 
multi-jurisdiction such as the U.S., a uniform legislation is often used to settle the 
jurisdiction disputes.32 In areas suffering from vessel-sourced pollution, a uniform 
legislation is easy to be achieved since the IMO has established a set of highly 
unified legislation within the global scope in such areas, and some conventions 
presided by the IMO, such as MARPOL 73/78, have been adopted as “Generally 
Accepted International Rules or Standard”. Therefore, it is not difficult to achieve a 
31    Kuen-chen FU, Research on the Legal Status of the Taiwan Strait in Kuen-chen FU ed., 
Legal Issues in Ocean Administration, Taipei: Wensheng Book Store, 2003, p. 382. (in 
Chinese)
32      Kuen-chen FU, Jurisdiction over the Pollution in the Taiwan Strait, in Kuen-chen FU ed., 
The Collection of Theses on International Law and China, Taipei: Law School of Taiwan 
University, 1991, p. 101. (in Chinese)
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uniform legislation between the two sides under the framework established by the 
IMO.
In order to achieve joint law enforcement, a cooperation mechanism shall 
be established. However, there are some defaults in the marine laws enforcement 
mechanism within China Mainland that make the joint law enforcement difficult.
According to the Article 5 of Marine Environment Protection Law, the current 
authorities with marine laws enforcement power in China are the National Bureau 
of Oceanography, the Ministry of Environmental Protection , the Maritime Bureau 
of the Ministry of Transportation, the Department of Fisheries of the Ministry 
of Agriculture and the Environmental Protection Authority of PLA (People’s 
Liberation Army), amongst which the Maritime Bureau is responsible for the 
settlement of pollution caused by commercial vessels ;the Department of Fisheries 
for the settlement of pollution caused by fishing boats; and the Environmental 
Protection Authority of PLA for the settlement of pollution caused by battleships. 
The law enforcement function on the marine environment protection is divided 
into different governmental authorities, which is unavoidably causing overlapped 
functions and shuffling responsibilities, and for which the law enforcement effect 
is adversely affected. This is one of the severe defaults of the Marine Environment 
Protection Law promulgated in 1982, and it represents one of the important motives 
of the amendment of such law in 1999.33 However, such default was not corrected 
in the amendment of 1999. In order to correct such default, Article 19 of this law 
prescribes that the authorities exercising the supervision and administration power 
on marine environment protection are encouraged to jointly enforce this law. But 
will the attitude of encouraging joint law enforcement absolutely eliminate the 
adverse effect of the separation of the law enforcement function? The answer may 
not be optimistic.
In order to control the vessel-sourced pollution in the Taiwan Strait, the 
cooperation between the two sides across the Strait is necessary. But under the 
circumstance of the separation of law enforcement function in China Mainland, 
such cooperation would be more difficult. In order to achieve effective cooperation, 
33    Zhang Haoruo, Explanation of the Revised Draft of the Marine Environmental Protection 
Law of the People’s Republic of China, Gazette of the Standing Committee of the National 
People’s Congress of the People’s Republic of China, Vol. 7, 1999, p. 674 (in Chinese). 
Quoted from Zou Keyuan, Current Legal Development: People’s Republic of China-
Curbing Marine Environmental Degradation: China’s New Legislation, International 
Journal of Marine and Coastal Law, Vol. 16, No. 2, 2001, p. 356. 
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it is necessary for China Mainland to unify the law enforcement function to 
promote communication and coordination. The practical solution may be to 
establish a governing authority over relevant existing authorities in charge of the 
settlement of the vessel-sourced pollution in the Taiwan Strait to exercise a uniform 
law enforcement power. As for the communication with the relevant authority of 
Taiwan, it is also important to establish an authority to assume full responsibilities. 
The above measures may ensure the smooth enforcement of laws, which would be 
feasible and beneficial for the protection of the environment.
V. Epilogue
After nearly half-century of confrontation, the Taiwan Strait is basically 
treated as a political-and-military-sensitive zone by the authorities of the two sides; 
the management and protection on the Strait have not been put into schedule for a 
long period of time. When considering the Taiwan Strait’s position as an important 
sea channel of East Asia, as well as acknowledging the increasing pressure of 
navigation in such channel as a result of rapid development of China’s economy, 
we have to face up to the administration and environment protection of the Taiwan 
Strait. All in all, the Strait is the only one strait between both sides, which is not 
only a transportation channel, but there are also various fisheries in the vast water 
area in the Strait, and the beautiful coastal scenery is a vital resource for tourism. 
All of the above valuable resources may be damaged by a severe oil spill accident 
or a high intensity radiation pollution event. Therefore, both sides shall enhance 
the cooperation in this area. In addition, since Taiwan sovereignty is not accepted, 
most environment protection conventions are not applicable for it. Some people 
from China Taiwan are, in the name of controlling environmental deterioration, 
persuading the international community to allow China Taiwan to join in relevant 
international environment protection conventions regarding environmental 
deterioration.34 Under such circumstance, if China Mainland is willing to help 
China Taiwan to join in and implement such international environment protection 
conventions in the name of Taipei, China or with other proper identity. It would not 
only be positive for the environmental protection, but also for politics. Pollution in 
34    Daniel C. K. Chow, Recognizing the Environmental Costs of the Recognition Problem: The 
Advantages of Taiwan’s Direct Participation in International Environmental Law Treaties, 
Stanford Environmental Law Journal, Vol. 14, 2001, p. 256. 
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the Taiwan Strait is the main interest of the people living in the two sides across the 
Strait, for which the opposition is less in that area, and the aforementioned uniform 
legislation and joint law enforcement is worthy for both sides to make endeavors.
Appendix: Comparison between Transit Passage and Innocent Passage35
Transit Passage Innocent Passage
Transit passage refers to the exer-
cise of the freedom of naviga-
tion and overflight solely for 
the purpose of continuous and 
expeditious transit. (§ 38(2))
Passage is innocent so long as it is not 
prejudicial to the peace, good order or 
security of the coastal State. (§ 19(1))
Passage considered to be prejudicial to the 
peace, good order or security of the coastal 
State is set forth in UNCLOS (§ 19(2)).
The transit passage does not pre-
clude passage through the strait for 
the purpose of entering, leaving or 
returning from a State bordering 
the strait, subject to the conditions 
of entry to that State. (§ 38(2))
Innocent Passage refers to navigation 
through the territorial sea or for the purpose 
of proceeding to or from internal waters or 
a call at such roadstead or port facility. 
(§ 18(1))
Ships shall  refrain from any 
activities other than those inci-
dent to their normal modes of 
continuous and expeditious transit 
unless rendered necessary by force 
majeure or by distress; (§ 39(1)(c))
Exceptions of “continuous and expedi-
tious”: incidental to ordinary navigation 
or rendered necessary by force majeure 
or by distress for the purpose of rendering 
assistance to persons, ships or aircraft in 
danger or distress.
States bordering straits shall not 
hamper transit passage (without 
proper reasons). (§ 44)
The coastal States shall not hamper the 
innocent passage of foreign ships through 
the territorial sea except in accordance with 
this Convention. (§ 24)
States bordering straits shall give 
appropriate publicity to any danger 
to navigation or overflight within 
or over the strait of which they 
have knowledge. (§ 44)
The coastal State shall give appropriate 
publicity to any danger to navigation, 
of which it has knowledge, within its 
territorial sea. (§ 24(2))
35    K. L. Koh., Straits in International Navigation, New York: Oceana Publications, 1982, pp. 
167~169. Quoted from Zhou Yi, A Commentary on the Legal Position of the Taiwan Strait 
in View of International Law, Jurisprudence Collection of Chung Cheng University, No. 8. 
(in Chinese)
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The right grants the freedom of 
overflight to commercial and 
military aircrafts.
§ 38(1))
The right shall be exercised by ships, not 
by aircrafts (authorized in written).
All ships and aircraft enjoy the 
right of transit passage, which 
shall not be impeded. (§ 38)
No express provision in any convention 
on the issue that whether this right can be 
hampered. It seems that the coastal State 
may hamper innocent passage. (§ 24(1))
Ships in transit passage shall 
respect applicable sea lanes and 
traffic separation schemes estab-
lished in accordance with this 
Article. (§ 41(7))
The coastal State may, where necessary 
having regard to the safety of navigation, 
require foreign ships exercising the right of 
innocent passage through its territorial sea 
to use such sea lanes and traffic separation 
schemes as it may designate or prescribe 
for the regulation of the passage of ships.
(§ 22(1))
More restrictions are imposed 
on the power of States bordering 
straits to adopt  laws and regula-
tions  relating to transmit passage 
through the straits. (§ 42(1))
The scope of the coastal State may adopt 
laws and regulations relating to innocent 
passage is vast.(§ 21)
Before designating or substituting 
sea lanes or prescribing or substi-
tuting traffic separation schemes, 
States bordering straits shall 
refer proposals to the competent 
international organization with a 
view to their adoption. (§ 41(4))
The coastal State may designate or pres-
cribe sea lanes and traffic separation 
schemes without submitting the designation 
and prescription to any competent organi-
zation, but in the designation of sea lanes 
and the prescription of traffic separation 
schemes, it shall take into account the 
recommendations of  the competent 
international organization.
(§ 22)
Sea lanes and traffic separation 
schemes designated by States 
bordering straits shall conform to 
generally accepted international 
regulations. (§ 41(3))
There are no express provisions to require 
sea lanes and traffic separation schemes 
adopted by the coastal State to conform 
to general ly accepted internat ional 
regulations.
Such laws and regulations shall 
not in their application have 
the practical effect of denying, 
hampering or impairing the right 
of transit passage. (§ 42(2))
In any laws or regulations adopted in con-
formity with this Convention, the coastal 
State shall not impose requirements on 
foreign ships which have the practical 
effect of denying or impairing the right of 
innocent passage. (§ 24(1)(a))
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No express provisions prohibit 
submarines and other underwater 
vehicles from navigating under the 
water.
In the territorial sea, submarines and 
other underwater vehicles are required to 
navigate on the surface and show their 
flag.
No express provision is enacted 
to stop transit passage of foreign 
ships that do not comply with the 
laws and regulations of States 
bordering straits.
Any foreign warship that does not comply 
with the laws and regulations of the 
coastal State may be required to leave the 
territorial sea immediately. (§ 30)
No express provision prevents a 
passage which is not transit.
The coastal State may take the necessary 
steps in its territorial sea to prevent passage 
which is not innocent. (§ 25(1))
There is no express provision on 
charges that shall be imposed on a 
foreign ship for specific services.
Charges may be levied upon a foreign 
ship passing through the territorial sea as 
payment only for specific services rendered 
to the ship. These charges shall be levied 
without discrimination. (§26(2))
States bordering straits shall not 
stop transit passage on the ground 
of national security. (§ 45(2))
The coastal State may suspend temporarily 
in specified areas of its territorial sea the 
innocent passage of foreign ships if such 
suspension is essential for the protection 
of its security. Such suspension shall 
take effect only after having been duly 
published.
(§ 25(3))
No ship is obliged to be innocent, 
regardless whether it is specific or 
not.
The costal State may prevent a passage 
which is not innocent, upon its determina-
tion regarding whether a ship is innocent or 
not.
A foreign battleship is entitled to 
transit passage in a strait used for 
international navigation.
Whether a foreign battleship is entitled to 
an innocent passage remains in dispute.
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